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REPLY COMMENTS OF THE WIRELESS INFRASTRUCTURE ASSOCIATION 

The Wireless Infrastructure Association (“WIA”)1 submits these Reply Comments in 

response to comments in the record in the above captioned proceeding.2  WIA agrees with the 

many commenters that demonstrate that the Federal Communications Commission’s 

(“Commission”) proposed rules to regulate broadband are unnecessary, a significant overreach, 

and have the potential to hamper the thriving broadband ecosystem.  It is no doubt true that access 

to broadband is essential in the modern economy, a reality for nearly all Americans in 2024 thanks 

to massive industry and government investment supported by a light touch regulatory environment 

and critical programs targeting low-income households, like the Affordable Connectivity Program 

(“ACP”).  However, the essentiality of the service is no reason to subject a highly competitive and 

innovative service to heavy regulation; quite the contrary.    

Undoubtedly the rules surrounding broadband services have proven uncertain over the past 

two decades.  While WIA supports a solution to this “regulatory ping pong,” we strongly agree 

 
1 The Wireless Infrastructure Association (“WIA”) represents the businesses that build, develop, own, and operate 
the nation’s wireless infrastructure. Members include infrastructure providers, wireless carriers, and professional 
services firms that are responsible for telecommunications facilities around the globe. 
2 Safeguarding and Securing the Open Internet, Notice of Proposed Rulemaking, FCC 23-83 (rel. Oct. 20, 2023) 
[“NPRM”]. 
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that Congress is the appropriate body to handle this issue.3  Further, the record in this proceeding 

and the facts of the marketplace make clear that consumers currently have access to an Open 

Internet as a result of market—not regulatory—forces, and the broadband ecosystem is thriving 

under the current light-touch regulatory approach.4  By almost any metric, either adoption, 

availability, speed, or price, consumers have more, and better, options than ever before.5  

Despite a clear lack of demonstrated need for reclassification, WIA recognizes that the 

Commission may still pursue this course of action.  Should the Commission do so, it should at a 

minimum take the following considerations into account: 

1) Recognizing the accomplishments of the communications industry, ensure that any 
new rules are targeted to minimize disruptions to this thriving ecosystem; 

2) Any rules the Commission adopts must represent the ceiling of permissible regulation 
to prevent a patchwork of inconsistent state rules; 

3) Any rules the Commission adopts must provide for reasonable network traffic 
management and accommodate innovation; and 

4) The Commission should not expand this proceeding to regulate other, unrelated, issues. 
 

3 Comments of CTIA, WC Docket No. 23-320 at 7 (Dec. 14, 2023), 
https://www.fcc.gov/ecfs/document/1214144547233/1 (“Congressional action is both legally required and a far 
better solution than attempting to swing the regulatory pendulum once again.”); Comments of USTelecom — The 
Broadband Association, WC Docket No. 23-320 at 28-33 (Dec. 14, 2023), 
https://www.fcc.gov/ecfs/document/1214671128530/1 (discussing the regulatory history and legal landscape 
concluding the issue must be left to Congress) [“USTelecom”]; Comments of U.S. Chamber of Commerce, WC 
Docket No. 23-320 at 40 (Dec. 14, 2023), https://www.fcc.gov/ecfs/document/1214121718819/1 (“And where 
Congress has not clearly spoken to a question of major political or economic significance like this . . . the 
Commission lacks authority to adopt the Title II framework under consideration.”) [“Chamber of Commerce”]. 
4 See Comments of Information Technology & Innovation Foundation, WC Docket No. 23-320 (Dec. 14, 2023), 
https://www.fcc.gov/ecfs/document/1214446626612/1 [“ITIF”]; Comments of Jeffrey Westling, WC Docket No. 
23-320 (Dec. 14, 2023), https://www.fcc.gov/ecfs/document/1214629516930/1 (providing evidence that broadband 
has excelled under the light-touch Title I framework). 
5 See, e.g., Comments of AT&T, WC Docket No. 23-320 at 11 (Dec. 14, 2023), 
https://www.fcc.gov/ecfs/document/12140407728115/1 (noting investments over $140 billion over the past five 
years and providing fixed services to 25 million locations while AT&T’s mobile broadband network reaches more 
than 99% of the U.S. population); Comments of CTIA at 8 (discussing U.S. network resilience in the face of the 
Covid pandemic compared to its European counterparts); Comments of T-Mobile, WC Docket No. 23-320 (Dec. 14, 
2023), https://www.fcc.gov/ecfs/document/1214288765223/1 (“T-Mobile and other broadband service providers 
have spent decades and hundreds of billions of dollars building the network infrastructure needed to offer broadband 
internet access service to almost the entire population of the United States.”); Comments of USTelecom at 38-39 
(providing economic analysis of the lowering cost of broadband); Comments of Verizon, WC Docket No. 23-320 
(Dec. 14, 2023), https://www.fcc.gov/ecfs/document/1214288765223/1 (highlighting billions in investment in 
networks and millions of Americans served). 

https://www.fcc.gov/ecfs/document/1214144547233/1
https://www.fcc.gov/ecfs/document/1214671128530/1
https://www.fcc.gov/ecfs/document/1214121718819/1
https://www.fcc.gov/ecfs/document/1214446626612/1
https://www.fcc.gov/ecfs/document/1214629516930/1
https://www.fcc.gov/ecfs/document/12140407728115/1
https://www.fcc.gov/ecfs/document/1214288765223/1
https://www.fcc.gov/ecfs/document/1214288765223/1
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I. THE COMMISSION FAILS TO PROVIDE JUSTIFICATION FOR 

RECLASSIFICATION OR THAT IT HAS AUTHORITY TO UNDERTAKE 
RECLASSIFICATION. 

 
WIA agrees with numerous commenters in the record who argue the Proposed Rule 

exceeds the Commission’s authority and that the classification of services under the 

Communications Act is a role best left to elected officials in Congress.6  Beyond the initial question 

of authority, WIA agrees that the Commission fails to provide sufficient justification for the 

proposed reclassification.7  Rather, the Commission falls on tenuous policy claims and vague 

assertions of need to justify its proposal to expand its authority over broadband networks.  This is 

more than mere ideological differences, as the precarious reasoning will inevitably lead to 

challenges which will only add to the regulatory uncertainty the Commission claims to be 

addressing in this Rulemaking.8  Not only will this uncertainty impede investments in the short-

term but, as many commenters highlight, classifying BIAS providers as common carriers will 

reduce overall investment in this space—as demonstrated during the last foray into this issue in 

2015.9 

As clearly evidenced in the docket, the broadband deployment story is a positive one.10  

Broadband continues to be rapidly deployed across the country with significant competition.  

 
6 See, e.g., Comments of CTIA at 7; Comments of USTelecom at 28; Comments of Chamber of Commerce at 40 (all 
arguing that this issue is best left to Congress). 
7 See generally Comments of CTIA; Comments of USTelecom; see also Comments of Advanced Communications 
Law & Policy Institute at New York Law School, WC  Docket No. 23-320 (Dec. 14, 2023), 
https://www.fcc.gov/ecfs/document/1214015958922/1 [“ACLP”]; Comments of ITIF (both concluding the 
rulemaking is a “solution in search of a problem.”). 
8 See, e.g., Comments of CTIA at 108-110 (discussing risk of challenges to the proposal). 
9 Comments of USTelecom at 62 (noting a sharp decline in investment in 2016 compared to 2014 during the time 
that FCC had applied Title II to broadband); Comments of ITIF at 4 (“The analysis that used the most reliable data 
and statistical methods determined that the threat of Title II regulations had a significant negative effect on private 
investment.”)’ Comments of Jeffrey Westling at 6 (providing empirical evidence of disinvestment after the 2015 
reclassification and a subsequent increase in investment after broadband was put back under Title I). 
10 See generally Comments of ACLP; Comments of CTIA; Comments of USTelecom. 

https://www.fcc.gov/ecfs/document/1214015958922/1
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Mobile and fixed internet service providers continue to invest billions of dollars every year, 

bringing new and innovative services to more consumers while reducing overall cost.11  America 

is increasingly close to closing the digital divide, with significant progress on the hardest to reach 

areas expected soon with federal funds.  However, we can clearly see how the 2015 decision to 

regulate broadband as a telecommunications service negatively impacted broadband investment,12 

a mistake the Commission should not repeat with this proceeding. 

Further, as consumers continue to demand more and more mobile data to power their daily 

activities,13 the wireless industry has been hard at work expanding networks and adding needed 

capacity.14  The industry has been able to achieve these results, in part, due to actions taken by 

Congress and the FCC to reduce barriers to deployment.15  Indeed, small cell deployment increased 

nearly fifty percent each year in the two years following the 2018 Small Cell Order,16 and relevant 

to this proceeding, without the backstop of Title II classification.  This demonstrates that the 

 
11 Comments of CTIA at 15 (showing a steady decline in cost per gigabit over the past decade). 
12 Comments of Chamber of Commerce at 6-8; Comments of Jeffery Westling at 6; Comments of USTelecom at 62. 
13 See, e.g., Ericson Mobility Report at 3 (June 2023), https://www.ericsson.com/49dd9d/assets/local/reports-
papers/mobility-report/documents/2023/ericsson-mobility-report-june-2023.pdf (predicting monthly global average 
usage per smartphone to exceed 20 GB per month by the end of 2023); CTIA, 2023 Annual Survey Highlights (Jul. 
25, 2023), https://www.ctia.org/news/2023-annual-survey-highlights (showing a 38% increase in mobile traffic from 
2021 to 2022 to over 73 trillion MB of traffic). 
14 See generally WIA, Wireless Infrastructure by the Numbers; 2022 Key Statistics, (Mar. 15, 2023), 
https://wia.org/wireless-infrastructure-by-the-numbers-2022-key-statistics/ (demonstrating nearly $12b in mobile 
network capacity investments in 2022) [“Wireless Infrastructure by the Numbers”]. 
15 See Implementation of State and Local Governments’ Obligation to Approve Certain Wireless Facility 
Modification Requests Under Section 6409(a) of the Spectrum Act of 2012, Report and Order, 35 FCC Rcd 13188. 
(2020) [“5G Upgrade Order”]; Accelerating Wireless Broadband Deployment by Removing Barriers to 
Infrastructure Investment, Declaratory Ruling and Third Report and Order, 30 FCC Rcd 9088 (2018) [“Small Cell 
Order”]; Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies, Report and 
Order, 29 FCC Rcd 12865 (2014) [“2014 Infrastructure Order”]. 
16 A Brief History of U.S. Outdoor Small Cell Deployments, WIA INDUSTRY INSIGHTS, at 3 (pub. Q3 2023), 
https://wia.org/wp-content/uploads/2023/12/WIA_WP_SmallCellDeployment.pdf (showing a 1,300% increase in 
small cell nodes between 2014 and 2019 with 50% growth in 2018 and 2019). 

https://www.ericsson.com/49dd9d/assets/local/reports-papers/mobility-report/documents/2023/ericsson-mobility-report-june-2023.pdf
https://www.ericsson.com/49dd9d/assets/local/reports-papers/mobility-report/documents/2023/ericsson-mobility-report-june-2023.pdf
https://www.ctia.org/news/2023-annual-survey-highlights
https://wia.org/wireless-infrastructure-by-the-numbers-2022-key-statistics/
https://wia.org/wp-content/uploads/2023/12/WIA_WP_SmallCellDeployment.pdf
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broadband industry delivers its best for consumers when the Commission focuses on removing 

regulatory barriers, not erecting them.  

II. FCC MUST ENSURE RULES ARE MINIMALLY DISRUPTIVE TO A 
THRIVING INDUSTRY. 
 

As discussed above, the BIAS ecosystem has thrived under the light-touch regulatory 

framework of Title I.  The Commission must recognize this success and ensure that any rules 

adopted in this proceeding do not create new barriers to deployment.  To this end, WIA agrees 

with commenters that urge the Commission to allow for reasonable network management 

practices.17  Further, if the Commission adopts its proposed rules, the rules must fully occupy the 

field of broadband regulation in order to prevent an overlapping and unmanageable patchwork 

layer of state regulations.18  While reclassifying BIAS is likely to have negative impacts on the 

broadband ecosystem, the Commission can limit these harms with clear, practical, and enforceable 

rules. 

A. ANY NET NEUTRALITY RULES MUST ALLOW FOR REASONABLE NETWORK 
MANAGEMENT AND ACCOMMODATE INNOVATION. 

WIA’s members are committed to the principles of maintaining an Open Internet, and will 

remain so regardless of regulatory classification.  Our members are also committed to continuing 

to build world class wireless networks and offering new and innovative services, but their ability 

to do so is diminished in a heavily regulated, rule-driven environment rather than through a light 

touch market-driven approach.  Accordingly, it is also important that, should the Commission 

create new rules, it ensures that innovative and efficient network management practices continue 

 
17 See, e.g., Comments of T-Mobile at 37-42 (discussing innovative network management practices and threats to 
them from classifying BIAS under Title II); Comments of ACLP at 35-37 (resubmitting comments from WC Docket 
No. 17-108 (July 17, 2017)). 
18 See Comments of CTIA at 103; Comments of USTelecom at 97-99. 
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to be available for network operators.19  The ability to direct network traffic and allocate specific 

resources as necessary has been instrumental in enabling the modern internet.  As several 

commenters provide, a clear example of this was provided to us recently during the early days of 

the Covid pandemic.20  While U.S. networks easily kept pace with the sudden shift in demand, 

network operators in the E.U. had to degrade service, demonstrating the design and operational 

quality of the networks.  

Network management is of particular importance to mobile wireless networks.  The scarce 

nature of wireless spectrum has always necessitated operators to maximize their utilization of 

limited resources.  This need is even more acute as we enter the era of true 5G deployment.  

Innovative techniques, like network slicing, have demonstrated how a network operator can 

dedicate precise channels within its frequency license to meet the specific needs of a given 

application.21  Network management like this will be key in unlocking the full potential of 5G 

networks.  For example, T-Mobile notes that network slicing in India allowed a provider there to 

create a dedicated slice in its 5G network for home broadband—increasing competition in the fixed 

marketplace while maintaining service for its mobile customers.22  This is a far cry from the “fast” 

and “slow” lanes proponents of regulation claim would exist without Title II.  The Commission’s 

 
19 See generally Comments of T-Mobile (discussing how innovative network management is unlocking new 
capabilities); Comments of USTelecom at 20-22, 55-58 (discussing network management processes and threats to 
them by the Proposed Rule). 
20 Comments of AT&T at 16-17; Comments of CTIA at 8-9; Comments of Chamber of Commerce at 12-14. 
21 See generally Comments of T-Mobile, Comments of ACLP.  See also, Daniel Lyons, Smart Networks 
Undermined by Dumb Regulations, AEI, (Dec. 01, 2023), https://www.aei.org/technology-and-innovation/smart-
networks-undermined-by-dumb-regulations/.  
22 Comments of T-Mobile at 57.  See also T-Mobile Revs Up World-Class Connectivity at the FORMULA 1 
HEINEKEN SILVER LAS VEGAS GRAND PRIX, Press Release (Nov. 9, 2023), https://www.t-
mobile.com/news/network/t-mobile-revs-up-world-class-connectivity-at-the-formula-1-heineken-silver-las-vegas-
grand-prix (demonstrating T-Mobile’s ability to provide advanced and more reliable services to patrons at this year’s 
Formula One Grand Prix in Las Vegas through network slicing by providing dedicated throughput for vendors and 
staff to provide a smoother customer experience and reduce delays). 

https://www.aei.org/technology-and-innovation/smart-networks-undermined-by-dumb-regulations/
https://www.aei.org/technology-and-innovation/smart-networks-undermined-by-dumb-regulations/
https://www.t-mobile.com/news/network/t-mobile-revs-up-world-class-connectivity-at-the-formula-1-heineken-silver-las-vegas-grand-prix
https://www.t-mobile.com/news/network/t-mobile-revs-up-world-class-connectivity-at-the-formula-1-heineken-silver-las-vegas-grand-prix
https://www.t-mobile.com/news/network/t-mobile-revs-up-world-class-connectivity-at-the-formula-1-heineken-silver-las-vegas-grand-prix
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broadband rules must allow for network management to continue the sustained success of 

America’s broadband networks. 

B. ANY FCC RULES MUST PREEMPT OTHER REGULATIONS TO PROVIDE PREDICTABILITY. 

If the Commission chooses to regulate broadband, WIA agrees strongly with commenters 

and the Commission when highlighting the need to create a national regulatory approach rather 

than disparate requirements that vary state-by-state.23  As various commenters note, complying 

with myriad state requirements can be a serious barrier to deployment.24  This is particularly true 

for smaller, competitive, entrants into the marketplace who are often the greatest affected by 

regulatory barriers to entry and may be deterred from growing due to regulatory complexity.  

Accordingly, WIA echoes the calls that any action by the Commission in this proceeding must be 

both a floor and a ceiling on the requirements that can be imposed on service providers.25 

Setting the FCC framework as merely a floor would add unnecessary uncertainty and 

undermine efforts.  Some commenters, particularly state Public Utilities Commissions, encourage 

the Commission to adopt rules while still divesting significant authority to the states.26  This would 

be antithetical to the Commission’s goal of making a uniform national approach.  As many in the 

industry note, regulatory uncertainty can be a significant drain on resources and planning for 

 
23 NPRM ¶ 3; Comments of CTIA at 108; Comments of USTelecom at 97. 
24 Comments of CTIA at 108 (“[I]mposing only a regulatory floor . . . would spur litigation and regulatory 
uncertainty that could hinder investments in Improved BIAS services beyond those inherent in Title II.”).  
25 Comments of USTelecom at 98 (encouraging that any rules adopted by the Commission be both a floor and a 
ceiling on requirements that can be imposed on ISPs).  See also Comments of INCOMPAS, WC Docket No. 23-320 
at 52 (Dec. 14, 2023), https://www.fcc.gov/ecfs/document/1214097190544/1 (supporting Title II classification but 
urging the Commission to exercise preemption over state rules). 
26 See, e.g., Comments of the California Public Utilities Commission, WC Docket No. 23-320 at 7-21 (Dec. 14, 
2023), https://www.fcc.gov/ecfs/document/1214142323252/1 [“CPUC”]; Comments of the Pennsylvania Public 
Utilities Commission, WC Docket No. 23-320 at 4 (Dec. 14, 2023), 
https://www.fcc.gov/ecfs/document/1214025962754/1 (requesting the Commission provide states with latitude to 
enact laws that may be inconsistent with federal rules) [“PaPUC”]; Comments of the National League of Cities, WC 
Docket No. 23-320 (Dec. 14, 2023), https://www.fcc.gov/ecfs/document/1215761504735/1 (urging increased local 
authority to regulate BIAS). 

https://www.fcc.gov/ecfs/document/1214097190544/1
https://www.fcc.gov/ecfs/document/1214142323252/1
https://www.fcc.gov/ecfs/document/1214025962754/1
https://www.fcc.gov/ecfs/document/1215761504735/1
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broadband expansion.27  Complying with disparate rules in each individual state would add further 

delay and cost during a critical time when providers are working to make dollars go further to 

deploy in rural and hard to reach areas. 

C. THE COMMISSION SHOULD NOT FURTHER EXPAND THIS PROCEEDING’S SCOPE. 

Some commenters urge the Commission to examine issues completely unrelated to this 

proceeding, which would affect broadband providers ability to deploy the underlying 

infrastructure.28  This would be a mistake.  Notwithstanding the current proceeding, the FCC has 

a strong track record of adopting pro-deployment policies that have had a significant impact on 

the rapid deployment of fixed and mobile networks across the country.  Uniform siting rules, like 

those adopted by the FCC in 2014, 2018, and 2020 are instrumental in allowing the wireless 

industry to effectively meet ever-growing consumer demand.29  The Commission should not allow 

this proceeding to become a kitchen sink of regulatory demands; underlying all of the 

Commission’s justifications for its proposed rules is the importance of broadband to consumers 

and expanding the scope of this proceeding as some commenters suggest would affirmatively 

undermine a provider’s ability to deploy the service in a timely manner.  Reexamining the 

Commission’s siting policies in this proceeding could further jeopardize millions of dollars in 

planned investments and is beyond the scope of this proceeding.  The Commission should instead 

maintain the focus of this proceeding consistent with the NPRM and limit the disruptive effects of 

rules. 

 
27 Comments of CTIA at 108; Comments of USTelecom at 3 (“It is textbook economics that regulatory uncertainty 
and the potential for regulatory creep undermine investment incentives and stifle innovation.”), 
28 Comments of National League of Cities at 2 (“NLC urges the Commission to revisit and overturn the 2018 
preemption order and, until that time, forbear application of Sections 253 and 332(c) to reclassified BIAS 
services.”). 
29 See generally Section I, supra at 2-4. 
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III. CONCLUSION 

The broadband industry has never offered more value to the consumer.  Should the 

Commission decide to classify broadband services as telecommunications services, it is critical to 

minimize the potential for disinvestment and burdening an ecosystem that is already thriving.  The 

Commission can limit the potential disruptive effects of this rulemaking by adopting rules that 

provide a uniform national framework, and allow for reasonable and innovative network 

management practices that have enabled the U.S. to be a global leader in broadband.  

 
Respectfully submitted, 
 
 
/s/ Michael Saperstein____   
Chief Strategy Officer and Senior VP, Government 
Affairs 
 
/s/ Stephen Keegan                . 
Senior Counsel, Government and Legal Affairs 
 
WIA – The Wireless Infrastructure Association  
2111 Wilson Blvd., Suite 210 
Arlington, VA 22201 
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